86TH CONGRESS HOUSE OF REPRESENTATIVES Report 
Ist Session 





AUTHORIZING APPOINTMENT OF ELWOOD R. QUESADA 
TO THE RETIRED LIST OF THE REGULAR AIR FORCE 


SEPTEMBER 1, 1959.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Vinson, from the Committee on Armed Services, submitted the 
following 


REPORT 


(To accompany 8S. 2500} 


The Committee on Armed Services, to whom was referred the bill 
(S. 2500) to authorize the appointment of Elwood R. Quesada to the 
retired list of the Regular Air Force, and for other purposes, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 

The purpose of the bill is to authorize the President to reappoint 
Elwood R. Quesada, formerly lieutenant general, U.S. Air Force, re- 
tired, to the grade of major general and to retire him in the grade of 
lieutenant general the day after he ceases to hold office as Adminis- 
trator of the Federal Aviation Agency, or the day before his death, 
whichever occurs earlier. 

Section 301(b) of the Federal Aviation Act of 1958 (Public Law 
85-726) requires that the Administrator of the Federal Aviation 
Agency be a civilian at the time of his nomination. Because of his 
outstanding qualifications, Lt. Gen. Elwood R. Quesada, USAF, re- 
tired, was asked to accept appointment as Administrator of the Federal 
Aviation Agency. Since he was not a civilian, within the meaning of 
the Federal Aviation Act, General Quesada was precluded from accept- 
ing this spprotenents unless he resigned his commission or the Con- 
gress would pass enabling legislation. But, the Congress was then in 
adjournment, having adjourned on August 23, 1958, the same date on 
which the President signed the legislation establishing the Federal 
Aviation Agency. 

It is pertinent to note that General Quesada was placed on the 
retired list of the Regular Air Force in 1951. Thereafter he engaged 
in civilian activities in private industry, and from June 1957 until he 
qualified as Administrator, Federal Aviation Agency, he served as 
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special assistant to the President for aviation matters. During this 
time he thoroughly demonstrated his unique knowledge of the com- 
plexities and needs of modern civilian and military aviation. It was 
this demonstrated ability which prompted the selection of General 
Quesada as Administrator, Federal Aviation Agency. 

At that point General Quesada was faced with the choice of declin- 
ing the nomination or resigning his commission as a lieutenant general 
on the retired list of the Air Force. Resignation of his commission 
would terminate General Quesada’s military status on the retired list 
and forfeit his retired pay of approximately $802 per month. Ip spite 
of the personal sacrifice involved, General Quesada resigned his com- 
mission on October 30, 1958, forfeited his retired pay, and accepted 
the recess appointment as Administrator of the Federal Aviation 
Agency on November 1, 1958. Simultaneously with this action the 
President stated that this was an unreasonable sacrifice to require of 
General Quesada in order that he might be of further public service. 
The hope was then expressed that the 86th Congress would take 
appropriate action to authorize the President to restore Mr. Quesada 
to his former position on the retired list of the Air Force when he 
should cease to hold office as Administrator of the Federal Aviation 
Agency. 

It is the purpose of this legislation to grant such authority to the 
President. 

The reappointment of Mr. Quesada to his former status would not 
result in his receiving any increase in grade or any additional retired 
pay above that to w hich he was entitled at the time of his resignation. 
In addition, no benefits of any nature would accrue to that military 
status during the interval between resignation and reappointment, 
and no retroactive payment of retired pay would be authorized. 

The Senate amendment to the Senate bill does not alter the original 
objectives of the legislation as submitted by the Department of De- 
fense. It simply restates the objectives in a more concise form. 

The bill would have no budgetary effects. 

The Department of Defense favors enactment of the legislation as 
is evidenced by the letter of the Secretary of the Air Force which is 
hereto attached and made a part of this report. 


DEPARTMENT OF THE AIR ForcE, 
OFFICE OF THE SECRETARY, 
Washington, August 3, 1959. 
Hon. Sam Raysurn, 
Speaker of the House of Representatives. 

Dear Mr. Speaker: There is forwarded herewith a draft of legis- 
lation to authorize the President to reappoint Elwood R. Quesada, 
formerly lieutenant general, U.S. Air Force, retired to the grade of 
major general and to retire him in the grade of lieutenant general, and 
for other purposes. The Bureau of the Budget has advised that it 
has no objection to the submission of this proposal for the consider- 
ation of the Congress. The Department of the Air Force has been 
designated as representative of the Department of Defense for this 
legislation. It is recommended that this proposal be enacted by the 
Congress. 
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PURPOSE OF THE LEGISLATION 


The purpose of this legislation is to authorize the President to 
reappoint Elwood R. Quesada to the grade of lieutenant general of 
the Regular Air Force and to place him upon the retired list, such 
appointment not to affect his status as Administrator of the Federal 
Aviation Agency notwithstanding the provisions of section 301(b) of 
the Federal Aviation Act of 1958. 

Section 301(b) of the Federal Aviation Act of 1958 (72 Stat. 744) 
provides in part: 


“QUALIFICATIONS OF ADMINISTRATOR 


“(b) * * * At the time of his nomination he shall be a civilian and 
shall have had experience in a field directly related to aviation * * *.” 

In September 1958 the President gave Mr. Quesada a recess appoint- 
ment as Administrator of the Federal Aviation Agency effective No- 
vember 1, 1958. On October 30, 1958, Mr. Quesada resigned his com- 
mission as a lieutenant general on the retired list of the Regular Air 
Force in order to qualify under the provisions of section 301(b) of the 
Federal Aviation Act. Mr. Quesada’s resignation represents 2 sacri- 
fice which, in his case, it is felt the Congress did not intend. 

Mr. Quesada has been active in the field of aviation for 35 consecu- 
tive years. After 27 years of active service in the Air Force and its 
predecessors, he was placed on the retired list of the Regular Air Force 
in 1951. Thereafter he engaged in civilian activities in private indus- 
try, and from June 1957 until he qualified as Administrator, Federal 
Aviation Agency, he served as special assistant to the President for 
aviation matters. His duties included, among other things, the proc- 
essing, within the executive branch of the Government, of the legisla- 
tion which established the Federal Aviation Agency. He has clearly 
demonstrated his unique knowledge of the complexities and needs of 
civilian and military aviation in the present age. 

The main objective of the legislation is to reinstate Elwood R. 
Quesada to the military status which he enjoyed at the time of his 
resignation on October 30, 1958, without causing any advantage or 
disadvantage to accrue to him by reason of such reinstatement other 
than the mere restoration of his previous status. 

While the purpose and wisdom of the applicable language of section 
301(b) of the Federal Aviation Act of 1958 is appreciated by this De- 
partment, it is felt that it was not the intention of the Congress that 
in Mr. Quesada’s case his additional public services should deprive 
him of the honors and status acquired during his years of service to 
his country in the Military Establishment. 


COST AND BUDGET DATA 


Enactment of this legislation would have no budgetary effects. 
Sincerely yours, 


JamMEs H. Dovuauas, 
Secretary of the Air Force. 


An identical letter has been sent to the President of the Senate. 
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A BILL To authorize the President to reappoint Elwood R. Quesada, formerly 
lieutenant general, United States Air Force, retired, to the grade of major 
general and to retire him in the grade of lieutenant general, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the President, by and 
with the advice and consent of the Senate, is hereby authorized to 
reappoint Elwood R. Quesada to the grade of major general in the 
Regular Air Force and thereafter immediately to place him on the 
retired list of the Regular Air Force in the grade of lieutenant general 
with all the pay, allowances, emoluments, perquisites, rights, privi- 
leges, and benefits provided, at the time of such reappointment and 
thereafter, for an officer of that grade and with his length of service 
who was on that retired list on May 31, 1958. Effective upon the 
date he occupies office under such reappointment as provided in 
section 2 of this Act, and upon his subsequent retirement, Elwood R. 
Quesada shall be deemed for all purposes to have continued to occupy 
or hold the office, status, rank, and grade which he occupied or held as 
lieutenant general, United States Air Force, zetired, on October 30, 
1958, as though he had not resigned therefrom on that date: Provided, 
That any period of time during which he holds or has held any Federal 
civil office shall not be credited to him as military service: And pro- 
vided further, That no back pay or allowances shall become due as a 
result of the passage of this Act or of his reappointment hereunder for 
or on account of any period of time between October 31, 1958, and the 
effective date of his occupancy of office under such reappointment. 

Sec. 2. The reappointment and retirement authorized by this Act 
may be made at any time following the enactment of this Act, and, 
notwithstanding any other provision of law, shall not affect the status 
of Elwood R. Quesada as Administrator, Federal Aviation Agency: 
Provided, That he shall not occupy or hold office under such reappoint- 
ment, or have military status pursuant thereto, earlier than the day 
following the date upon which he ceases to hold office of Administrator, 
Federal Aviation Agency: And provided further, That in the event 
he dies while holding the office of Administrator, Federal Aviation 
Agency, he shall, for the purposes of all laws of the United States, be 
deemed to have occupied and held office pursuant to such reappoint- 
ment and retirement from and after the day before his death. 


O 
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86TH CONGRESS HOUSE OF REPRESENTATIVES Report 
1st Session No. 1176 
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OPPOSING THE GRANTING OF PERMANENT RESIDENCE 
IN THE UNITED STATES TO FU SHENG CHENG AND 
FU-MEI LIN 


SEPTEMBER 10, 1959.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Wa rer, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. Res. 384] 


The Committee on the Judiciary, to whom was referred the resolu- 
tion (H. Res. 384) opposing the granting of permanent residence in 
the United States to Fu Sheng Cheng and Fu-Mei Lin, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the resolution do pass. 


PURPOSE OF THE RESOLUTION 


The purpose of the resolution is to express congressional disapproval 
of the granting of the status of permanent residence in the United 
States to two aliens in whose cases the Attorney General has submitted 
reports to the Congress pursuant to section 6 of the Refugee Relief 
Act of 1953, as amended (67 Stat. 403; 68 Stat. 1044). 


GENERAL INFORMATION 


Section 6 of the Refugee Relief Act of 1953, as amended, has author- 
ized the granting of the status of permanent residence in the United 
States to a limited number (5,000) of aliens who lawfully entered the 
United States as bona fide nonimmigrants prior to July 1, 1953, and 
are unable to return to their country of birth, or nationality, or 
last residence because of persecution or fear of persecution on account 
of race, religion, or political opinion. 

The same provision of the law provides that if the Attorney Gen- 
eral shall, upon consideration of all the facts and circumstances 
of the case, determine that such alien has been of good moral character 
for the preceding 5 years and that the alien was physically present 
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in the United States on the date of the enactment of this act and is 
otherwise qualified under all other provisions of the Immigration and 
Nationality Act except that the quota to which he is chargeable is 
oversubscribed, the Attorney General shall report to the Congress all 
the pertinent facts in the case. If, during the session of the Con- 
gress in which a case is reported or prior to the end of the session of the 
Congress next following the session in which a case is reported, the 
Congress pssses a concurrent resolution stating in substance that it 
approves the granting of the status of an alien lawfully admitted for 
permanent residence to such alien, the Attorney General is authorized, 
upon the payment of the required visa fee, which shall be deposited 
in the Treasury of the United States to the account of miscellaneous 
receipts, to record the alien’s lawful admission for permanent residence 
as of the date of the passage of such concurrent resolution. If, within 
the above specified time, the Congress does not pass such a concurrent 
resolution, or, if either the Senate or the House of Representatives 
passes a resolution stating in substance that it does not approve the 
granting of the status of an alien lawfully admitted for permanent 
residence, the Attorney General shall thereupon deport such alien in 
the manner provided by law. 

The Speaker of the House of Representatives forwarded to the 
committee the following communication: 


DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D.C., September 4, 1959. 
Hon. Sam Raysurn, 
Speaker of the House of Representatives, 
Washington, D.C. 

Dear Mr. Speaker: Pursuant to section 6 of the Refugee Relief 
Act of 1953, there are submitted herewith copies of orders granting 
the applications for permanent residence filed by the subjects. 

The orders contain a complete and detailed statement of the facts 
and pertinent provisions of law as to the subjects, together with the 
reasons for granting the applications. 

I shall appreciate it if vou will advise me what disposition is made of 
the cases by the Congress. 

Sincerely, 
J. M. Swrna, Commissioner. 


Alphabetical list of cases referred to Congress on September 4, 1959, 


for consideration under section 6 of the act of Congress approved 
August 7, 1953 (Refugee Relief Act of 1953). 


File No. 


Cheng, Fu Sheng A-10491862 
Lin, Fu-Mei A-8922627 
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DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
September 4, 1959. 
File: A10491862, San Francisco, serial No. 0048. 
In re Cheng, Fu Sheng. 
Proceedings under section 6 of the Refugee Relief Act of 1953. 
In behalf of applicant: Fallon & Hargreaves, attorneys at law, 550 
Montgomery Street, San Francisco, Calif. 
Application: Adjustment of immigration status. 

This case has been certified to the Assistant Commissioner, 
Examinations. 

The applicant is a 34-year-old male, a native and citizen of China. 
He last entered the United States at the port of Honolulu, Hawaii, 
on June 9, 1952, at which time he was admitted for the duration of 
his status, under the provisions of section 3(1) of the Immigration 
Act of 1924, as amended. The applicant who was then a captain in 
the Chinese Nationalist Air Force, came to the United States under 
the mutual defense assistance program for advanced pilot training 
and deserted his military unit on October 21, 1952, as it was preparing 
to depart from San Francisco to Formosa. 

In the course of administrative hearings on his application it was 
contended that the applicant deserted the Chinese Nationalist Air 
Force because of his opposition to the Nationalist Government of 
Chiang Kai-shek, and if he returned to Formosa he would be per- 
secuted because of his political stand. On April 19, 1957, the regional 
commissioner, southwest region, denied the application for the reason 
that the applicant could return to Formosa (Taiwan), the place of 
his last residence, without fear of persecution on account of political 
opinion. 

On judicial review the U.S. Court of Appeals for the Ninth Circuit 
(Cheng Fu Sheng and Lin Fu Mei v. Bruce G. Barber, District Director, 
Immigration ana Naturalization Service, Nos. 15959 and 15960) in a 
decision dated August 10, 1959, held that the record establishes a 
“fear of persecution on account of political opinion” if the applicant 
was returned to either the mainland of China or to Formosa. 

In view of the short period of time expected to elapse between the 
entry of an order by the district court and the anticipated adjournment 
of the Congress, this case will be submitted to the Congress immedi- 
ately, and the necessary finding of eligibility is herewith made. 


ORDER 


It is ordered that the alien’s eligibility for adjustment of his immi- 
gration status under the provisions of section 6 of the Refugee Relief 
Act of 1953, be submitted to the Congress for its consideration. 

It is further ordered, that if Congress approves the granting of the 
status of permanent residence to this alien a record of permanent 
residence be created as of the date of such approval upon the payment 
of the required visa fee. 

I. F. SHroper, 
Assistant Commissioner, Examinations. 
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DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 


, September 4, 1959. 
File: A-8922627, San Francisco, serial No. 697. 
In re Lin, Fu-Mei. 

Proceedings under section 6 of the Refugee Relief Act of 1953. 

In behalf of applicant: Fallon & Hargreaves, attorneys at law, 550 

Montgomery Street, San Francisco, Calif. 

Application: Adjustment of immigration status. 
This case has been certified to the Assistant Commissioner, Exam- 
inations. 

The applicant is a 35-year-old male, a native and citizen of China. 
He last entered the United States at the port of Honolulu, Hawaii, on 
February 12, 1953, when he was admitted as a foreign government 
official under the provisions of section 101(a)(15)(A) (ii) of the Immi- 

ration and Nationality Act. The applicant has been in the United 

tates since that time. Prior to his arrival in the United States the 
applicant resided all bis life in the interior of China until 1948 when 
he went to Formosa in the service of the Chinese Nationalist Air Force. 
The applicant came to the United States as a member of the Chinese 
Nationalist Air Force to receive training under the mutual defense 
assistance program. After his training was completed be deserted the 
Chinese Nationalist Air Force and has refused to return to Formosa 
(Taiwan). 

In the course of administrative hearings on his application it was 
contended that the applicant deserted the Chinese Nationalist Air 
Force because of his opposition to the Nationalist Government of 
Chiang Kai-shek, and if he returned to Formosa he would be perse- 
cuted because of his political stand. On April 19, 1957, the regional 
commissioner, southwest region, denied the application for the reason 
that the applicant could return to Formosa (Taiwan), the place of 
his last residence, without fear of persecution on account of his 
political opinion. 

On judicial review the U.S. Court of Appeals for the Ninth Circuit 
(Cheng Fu Sheng and Lin Fu-Mei v. Bruce G. Barber, District Director, 
Immigration and Naturalization Service, Nos. 15959 and 15960) in a 
decision dated August 10, 1959, held that the record establishes a “‘fear 
of persecution on account of political opinion” if the applicant was 
returned to either the mainland of China or to Formosa. 

In view of the short period of time expected to elapse between the 
entry of an order by the district court and the anticipated adjourn- 
ment of the Congress, this case will be submitted to the Congress 
immediately, and the necessary finding of eligibility is herewith made. 


ORDER 


It is ordered that the alien’s eligibility for adjustment of his immi- 
gration status under the provisions of section 6 of the Refugee Relief 
Act of 1953, be submitted to the Congress for its consideration. 

It is further ordered, that if Congress approves the granting of the 
status of permanent residence to this alien a record of permanent 
residence be created as of the date of such approval upon the payment 
of the required visa fee. 

I. F. SHrops, 
Assistant Commissioner, Examinations. 
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The decision of the U.S. Court of Appeals for the Ninth Circuit, 
in the cases above reported. is as follows: 


Unirep States Court or APPEALS FOR THE NINTH CircuIT 


No. 15,959; No. 15,960— Aug. 10, 1959 


Cuenc Fu Suene and Lin Fu Met, Appellants, v. Bruce G. 
Barber, District Director, Immigration and Naturaliza- 
tion Service, Appellee. 

Appeal from the United States District Court for the 
Northern District of California, Southern Division 

Before Heaty, BazeLon and Barnss, Circuit Judges 

BazeE.on, Circuit Judge: 

This appeal involves construction of Section 6 of the 
Refugee Relief Act of 1953.!_ That section, which is fully set 
forth in the margin below,’ directs the Attorney General to 
report to Congress all cases in which an alien establishes that 
prior to July 1, 1953, ‘‘he lawfully entered the United States 
as a bona fide nonimmigrant and that he is unable to return 
to the country of his birth, or nationality, or last residence 
because of persecution or fear of persecution on account of 
race, religion or political opinion” [emphasis supplied] and 
that he is qualified for admission in other respects not here 
relevant “except that the quota to which he is chargeable is 
oversubscribed.”” It also provides that the alien in such re- 
ported cases must be deported unless Congress, by joint 
resolution before the end of its next session, grants him ‘“‘the 
status of an alien lawfully admitted for permanent residence.” 

Appellants were born in China, joined the Nationalist 
Chinese Air Force at the end of World War II, and went to 
Formosa with the Nationalist forces in 1948 and 1949 when 


1 67 Stat. 403 (1953), as amended, 50 U.S.C. App. § 1971d (Supp. V, 1958). 

2 § 1971d Adjustment of immigration status of temporary residents; exce ptions; maximum 
num ber. 

Any alien who establishes that prior to July 1, 1953, he lawfully entered the United States 
as a bona fide nonimmigrant and that he is unable to return to the country of his birth, or 
nationality, or last residence because of persecution or fear of persecution on account of race, 
religion or political opinion, or who was brought to the United States from other American 
republics for internment, may, not later than June 30, 1955, apply to the Attorney General of 
the United States for an adjustment of his immigration status. Ifthe Attorney General shall, 
upon consideration of all the facts and circumstances of the case, determine that such alien has 
been of good moral character for the preceding five years and that the alien was physically 
present in the United States on the date of the enactment of this Act and is otherwise qualified 
under all other provisions of the Immigration and Nationality Act except that the quota to 
which he is chargeable is oversubscribed, the Attorney General shall report to the Congress 
all the pertinent facts in the case. If, during the session of the Congress in which a case is re- 
ported or prior to the end of the session of the Congress next following the session in which a 
case is reported, the Congress passes a concurrent resolution stating in substance that it 
approves the granting of the status of an alien lawfully admitted for permanent residence to 
such alien, the Attorney General is authorized, upon the payment of the required visa fee, 
which chall be deposited in the Treasury of the United States. to the account of miscellaneous 
receipts, to record the alien’s lawful admission for permanent residence as of the date of the 
passage of such concurrent resolution. If, within the above specified time, the Congress does 
not pass such a concurrent resolution, or, if either the Senate or the House of Representatives 
passes a resolution stating in substance that it does not approve the granting of the status of 
an alien lawfully admitted for permanent residence, the Attorney General shall thereupon 
deport such alien in the manner provided by law: Provided, That the provisions of this section 
shall not be applicable to any aliens admitted into the United States under the provisions of 
Public Law 584, Seventy-ninth Congress, second session (60 Stat. 754), Public Law 402, 
Eightieth Congress, second session (62 Stat. 6): Provided further, That the number of aliens 
who shall be granted the status of aliens lawfully admitted for permanent residence pur- 
suant to this section shall not exdeed five thousand. 


59019°—59 H. Rept., 86-1, vol. 976 





FU SHENG CHENG AND FU-MEI LIN 


the Chinese mainland fell under communist control. Both 
were members of separate groups of Chinese Nationalist Air 
Force officers which were admitted to this country for eleven 
weeks of pilot training in 1952 and 1953. When their groups 
returned as scheduled to Formosa, appellants deserted and 
remained here. Thereafter, each applied for relief under 
Section 6. 

At the administrative hearing on their applications, each 
maintained that China was his “country of last residence.” 
It is undisputed that they would be subject to persecution 
there. Alternately, they claimed that even if Formosa were 
held to be their “country of last residence,” they were 
strongly opposed to the policies of the Nationalist Chinese 
Government and by virtue of this fact were in reasonable fear 
that they would be persecuted if returned to Formosa. 

Appellee denied relief on the theory that Formosa was 
appellants’ “country of last residence” and that they could 
return there “without fear of persecution on account of 
[their] political opinion{s].”. The District Court affirmed on 
the same theory as well as on the ground that as to each 
appellant his “status as a nonimmigrant entitled to remain 
in the United States terminated when he deserted his Air 
Force Group and took work other than specified in the terms 
of his admission” and that he thereby became “‘ineligible for 
the benefits’ of Section 6. 

Because we believe the record establishes a “fear of perse- 
cution” based on political opinion on the part of appellants if 
they are returned to the mainland of China or to Formosa, it 
is unnecessary for us to determine which is the country of 
nationality or last residence. 

Section 6 is unique in that (1) it reserves the ultimate power 
of relief for Congress, and (2) it requires a showing only of 
“fear of persecution.” It stands in sharp contrast to Section 
243(h) of the Immigration and Nationality Act of 1952,' 
wherein the Attorney General is ‘‘authorized” to withhold 
deportation when “‘in his opinion the alien would be subject to 
ee persecution.”’ [Emphasis supplied.|] It has been 

eld that this latter provision necessarily vests broad discre- 
tion in the Attorney General and that his decision involves a 
‘political issue into which the courts should not intrude.” 
United States ex rel. Dolenz v. Shaughnessy, 206 F. 2d 392, 
395 (2d Cir. 1953); followed in Namkung v. Boyd, 226 F. 2d 
385 (9th Cir. 1955), and in United States ex rel. Cantisani v. 
Holton, 248 F. 2d 737 (7th Cir. 1957), cert. denied, 356 U.S. 
932 (1958). 

Appellee conceded at oral argument that Section 6 does not 
require administrative consideration of any “political” issue. 
Moreover, Section 6 contains none of the language which was 
used in Section 243(h) to vest broad discretion in the Attorney 
General. That no such broad discretion is required to effec- 
tuate the purpose of this section further appears not only from 
the absence of power to grant relief but also from the require- 


3 “Stat. 214 (1952), 8 U.S.C. 1253(h) (1958), 
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ment that the alien need only be in “fear of persecution.” 
Since the test is essentially a subjective one it is satisfied by a 
determination that the alien’s claim has a seed of reality and 
is asserted in good faith. 

Under the foregoing view of the statute, we are constrained 
to hold that the record establishes a ‘fear of persecution on 
account of political opinions.’”’ This appears from the testi- 
mony of appellants and the affidavit of Dr. K. C. Wu, who 
was Governor of Formosa from 1949 to 1953, and is now living 
in this country. Dr. Wu stated that the Chinese Nationalist 
Government operates a police state under the dictatorship 
of Chiang Kai-shek and is often guilty of “brutal treat- 
ment of political critics.” In addition, he describes an inci- 
dent in which a pilot in the Chinese Nationalist Air Force 
deserted in 1951 because of dissatisfaction with the Govern- 
ment. He sought asylum in Okinawa but was returned to 
Formosa, where he was executed. 

Appellee’s only evidence in rebuttal was a letter from the 
Chinese Consul General of San Francisco to the effect that 
appellants if returned to Formosa would be subject only to 
conviction for desertion, with a maximum sentence of three 

ears. While this evidence is not to be ignored, it cannot 

e fairly viewed as destroying all rational basis for appellants’ 
“fear of persecution.”’ It may well be that when the case is 
referred to Congress it will not credit Dr. Wu’s allegations 
or will refuse to act upon them against a friendly nation, or 
will decline to grant asylum to a person who is properly 
subject to prosecution for desertion from the armed forces of 
a military ally. But Congress, as we said, has plainly 
reserved such determinations for itself. 

Finally, we conclude that the District Court erred in sus- 
taining the administrative determination on the ground that 
“upon termination of {appellants’] status as bona fide non- 
immigrant{s] within the meaning of Section 6 of the Refugee 
Relief Act, [they] became ineligible for the benefits of the 
Act.”” Since the agency action was not rested on that ground 
it may not be considered upon judicial review. Securities and 
Exchange Commission v. Chenery Corp., 318 U.S. 80 (1943). 
In any event, however, the statute provides only that the 
applicant must have “lawfully entered the United States as 
a bona fide nonimmigrant.””’ (Emphasis supplied.) 

Accordingly, the judgments of the District Court are 
reversed. In the case of Cheng Fu Sheng, which arose on 
petition for writ of habeas corpus, the District Court is 
ordered to enter a judgment prohibiting the further detention 
of that appellant on the ground that he is not entitled to relief 
under section 6 for the reason that he can return to Formosa 
without fear of persecution on account of his political 
opinions or for the reason that he is not a bona fide non- 
immigrant within the meaning of that section. In the case 
of Lin Fu Mei, which arose on an action for declaratory 


4In Sang Ryup Park v. Barber, 107 F.. Supp. 605 (N.D. Calif. 1952), the court convincingly 
disparages such evidence. 
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judgment, the District Court is ordered to enter a judgment 
prohibiting the further denial of relief under section 6 for the 
same reasons. 
(Endorsed:) Opinion, Filed Aug. 10, 1959. 
Paut P. O’Brien, Clerk. 


The committee is of the opinion that the status of permanent 
residence in the United States should not be granted to the two ap- 
plicants. 

The United States admits annually a considerable number of mil- 
itary personnel of allied nations, coming for training purposes and for 
military staff work connected with U.S. defense installations. It is 
the committee’s considered opinion that to agree that any national 
of a country allied with the United States in the mutual defense effort 
could be granted permanent residence in the United States on the 
ground that he considers himself a refugee from his own country, 
would be highly injurious to the conduct of foreign relations of this 
country and the very structure of our alliances as expressed in the 
various mutual security treaties and arrangements. Moreover, the 
committee does not believe that any national of a country of the 
free world allied or associated with the United States in a common 
effort designed to stem the tide of Communist tyranny may be 
considered a refugee within the meaning of this term as it is used in 
the laws of the United States. 

Consequently, the committee recommends that the resolution 
(H. Res. 384) do pass. 
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